Chaprer 13:

4. HBCORDERS!

OF=HATIONS _
By Livision of State lands)

OFFICES

By way of contrast to the deficits shown to exist in the Hegistrars'
offices, operations in the Recorders' offices indicate a hewlthy condi-
tion generally. 4 number of counties could not supply the information
desirsd, but of those who did so practically all were able to show an

excess of fees received over all costs involved.
with the volume of business.
tion of the photographic system.

This excess increased

In some cases it has resulted from the adop-

OFERATIONS IN ReCUHDERS' OFFICES IN SELCT=D COUNTIES

County

Alamada

Los Angeles

San Bernmardino

San Diego

San Franciseo

Sanmta Craz

Year

1945
1916
15u7
1908
1345
1945
1546
1947
1548
19L%
1545
1906
15L7
19L8
1949
1945
19L6
1547
15L6
1949
195
15LE
1947
1943
1949
15L3
1906
1947
19L8
19L%

-

Foes

161,501.7T0
185,538.45
2ls7,171.55
297,U39.55%
féf;ﬁu.l?
§16,TLT.55

1,212,209.75
1,398,106,01
1,828,606.93
l’ﬁhhj 381‘: ll?

73,363.20
100,516.25
124,600.75
157,312.25
1h6,386,20
126,409,893
153,989.47
181‘] ?EB .{5
238,981.70
215’ 3’3? -53
1563,679.60
179,037.02
221,890,658
206,535.35
224,195.85

2l 197,55

32,986.05

34,573.40

39,234.10

j'd ;jju;DE

-279-

Total
Losts

165,5u8.73
163, 319.05
m’ﬁj?iﬂ
223,175.30
163,16L.79
686,058.25
9UL,506.61

1,093,083.07

921,674 .25
894L,6L6.31
59,485.46
7L, 000.59
111,071.17
131,195.77
1{}5’?&; iés
111,335,856
126,077.85
155,148.18
154,027.23
125,851.51
99,285.33
138,378.¢2
151,8Ly.0L
127,928.71
131,328.17
28,614.05
39,876,952
41,815.51
37,342.10
32,215.58

fhmber of
Documents
Hecorded

Statisties for several counties follow.

fhamber of
Employ=es
in 1950

87,563
115,272
111,055

98,455

93,715
biz,003
827,040
877 ,L0%
8u1,83%
794,306

56,500

80,551

83,457

83,933

76,962
113,537
137, 7kl
136,130
128,547
123,381
127,105
107,844

98,75

87,760

91,539

17,5L04

22,197

19,30

17,064

16,134

Ls0

27

25

28
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43 a matter of inforuation the faes to be charged and collected oy
the Hecorder srzs 3s ingicatad below:

FE&s TU BE CHAAGED AN COLLECT=ZD BY THn COUNTY AzCOnieR (DownALlaGs
POLITICAL CODE AND GOVEHNM=ZNT COuE OF CalIFURKI= 1SL7 & 1949
SUFPLEHENT,, SECTIONS 27360-27382)

ARTICL: 5

Sec, 27360, FEES TO BE CHARGED AND COLLECTED. For services performed by
him, the county recorder shall charge and collect the fees fixed in this
article., (Added by Stats 1947, ch L2k, Sec, 1.)

Sec, 27361. RECORDATION. The fee for recording every instrument, reper,
or notice reguired by law to be recoraed iz ten cents ($0.10) a folio,
(sdded by Stats 1947, ch L2L, Sec. 1.)

Sec, 27362, INDEON3. The fes for indexing every instrument, paper, or
notice is ten cents (£0.10) for each name, (Added by Stats 13L7, ch L2k,
Sec. 1.)

Sec, 27363, FILING. The fes for filing every instrument, paper, or nctice
for record, and making the necessary entries thereon i= ons dollar (&1 ),
except that the minimum fee for filing for recors, recording, indexing anc
making the necessary entries on any written instrument, paper or notice,
except as otherwise provided by law, is one dollar (§1). (added by Stats
1947, ch L2L, Sec. 1; Amended by later act passed at same session, Stats
l?h?: ch ﬂhh, Sac. E.J

Sap, 2736lL. CERTIFICAT=S UWDzhn 3EaL. The fee for sach cerivificate under
seal is fifty cents ($0.,50). (Added by Stats 19.7, ch L2k, Sec. 1l.)

Sec, 27365, COFILS OF BIRTH, DEATH OR wafmIaOE CEHTIFICATES. The fee for
any copy of a birth, death, or marriage certificate, when the copy is made
by the recorder, is the same as is payable to a state or local registrar of
vital statisties. (hdded by Stats 1947, en Lelk, Sec. 1)

Sec, 27366, COPIES OF OUUHER RECORDS OF BaFERS. The fee for anmy copy of
any other record or paper on file in the office of the recorder when the
copy is made by him, is ten cents (80.10) a folio. (Added by Stats 157,
¢h L2k, Sec. 1.)

Sec, 27367. EXALINING AND CEATIFYING COPY. The fee for examining and
certifying to a copy of any record or paper on file in the recorder's
office when the copy is prepared by another is three cents (20.03) a
folio for comparing the copy with the original. (Added by Stats 1%u7,
ch L2k, Sec. 1.)

Sec, 27368, ENTRY OF LISCHARGE, CnEDIT OR nelfacZ. The fee for every
entry of aischarge, credit, or release on the margin of record, and index-




ing the entry is fifty cents (80.50)., (Added by S5tats 19u7, ch Lz,
Sec. 1.)

Sec, 27359. SEsnCHING HECORDS FOH BEIRTH, DUALH OR WaBHIAGe C=RTIFIGATZ.
The fee for searching the records of his office for a birth, death, or
marriape certificate is the same as is peyable to & state or loecal regis-
trar of vital statisties; in 21) other case, for each year, fifty cents
(80.50). (Added by Stats 1947, ch L2L, Sec. 1.)

Sec. 27370. ABSTRACT QOF TITLE. The fee for an abstract of title is
twenty-five cents (80.25) for each conveyance or encusbrance., (Added by
Stats 1947, eh L2k, Sec. 1.)

Sec, 27371. KiP (R PL.T COPIED 1IN BOOK OF RECORD, The fee for recording
esach map or plat whare it is copled in a book of record is ten cents
(80.10) for each course. (Added by Stats 15L7, ch L2u, Sec. 1.)

Sec, 27372, HRZICORDING OR FILING VAP 08 PLAT WH=HE LAND SUEIIVIDED. The
fee for recording or filing each map wherein land is subdivided in lots,
‘t-ract-s,Jor parcels is five dollars (85). (Added by Stats 1947, ch L24,
See, 1.

Sec., 27373. FILING BUILDING CONTRACT3, FL&NS, AND SPeCIFIG-TIONS. The
fge for filing building contracis, plans, and specifications is one dellar
(31). (Added by Stats 1947, ¢h LZL, Sec. 1.)

Sec. 2737L. FIGUHES OR LETTEHRS ON #APS OR FIATS. The fes for figures or
letters on maps or plats is ten cents ($0.10) & folio, except that the fees
for recording any map shall not excesd fifty dollars (850). (Added by
Stats 19L7, ch L2k, Sec. 1.)

Sec. 27375, ACKNOWLEDRENTS, The fee for taking an acknowledgmsnt of any
instrument is fifty cents (80.50). (Added by Stats 1947, ch L2k, Sec, 1.)

Sec., 27376. FEE FOR FILING CZRTIFICAT= OF ReGISTHY OF wnfnlhGZ, The fee
for filing a certificate of registry of marriage to bs paid by the county
clerk is one dollar ($1). (Added by Stats 1947, ch L2L, Sec. 1; Amended by
later act passed at same session, Stats 19u7, ch 1303, Sec. 3.)

Sec. 27377« FILING NOIICZ OF &STRuY STOCK. The fee for filing a notice
of estray stock and all services in esvray cases is fifty cents (£0.50).
(sdded by Stats 1947, ch L2k, Sec. 1.)

Sec., 27373. RECORDING MaRKS OR BraNDS. The fee for recording each mark
or brand is one dollar (81), (Added by Stats 15L7, ch L2L, See, 1.)

Sec, 27379, ADINISTZAING AND CeRTIFYING OARTHS ARD AFFIRL~TIONS. The fes
for administering and certifying each ocath or affirmation is fifty cents
(#0.50), (added by State 19L.7, ch L2k, Ses. 1.)

Seg, 27380. FILING, INDEXAING, alD HESFINY FaF-nis NOT malIntd TC Z5



RECOnDD. The fee for filing, indexing, and keeping ezch paper not
reguirec by law %o be recorded is ons doilar («1,. (amendged by Ststs
1949, ch 62, Se¢. 1.)

c. 27380.5. HAHGINaL REFERENCE, The fee for making & marginel refer-
ence to a document previously recorded is ten cents (£0.10) on each and
every it;stmment requiring this service. ({Adaed oy Stats 1947, ch 8LL,
Sec. 3.

Sec. 27331. =IITL.RY uI5CHsRG=s, ETC. no charge or fee shall be made
for recording, inaexing, or issuing certified copies of any dischargs,
certificate of service, certificate of satisfactory servics, report of
separation, or notice of separ-tion of any officer, comnissioned warrant
officer, warrant officer, flight officer, cadel, midshipman, noncommis-
sloned officer, petty officer, solaier, sallor, or marine ssparcted,
released, or discharged from the Aruy, mavy, sarine Corps, (oast Cuard
of the United States, Women's Army Corps, women's Arcy auxiliary Corps,
fomen's Heserve of lavy, =arine Corps, or Loast Qusrd, or from the Army
and favy Murse Gorps. (idded by Stats 1547, eh L2u, Sec. 1.)

Sac, 2733z, FILING, INToATING NOUICES JF rEOEAAL Tas LiShS sl CZRTIFI-
GATEZS OF DISCHAEGE. The fee for filing and incexing each notice of lien
and auzch certificste of dischurga for internal revenus tayxss is fifty
cents {20.50)., (Added by Stats 1947, ch ucu, 3ec. l.)
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e Tithke IaSURANCS

figures 4s to the volure of business of title insurance coapanies,
their costs of doing business, and their income are not believed to be
pertinent {o this study. It is sufficient to say that the busineas is
large and extends throughout the State. Uf direct interest, howsver, is
the size of fees charged for insuring titles to properties which are
within the range of values of those that have been registered under the
land Title Law. In the table which foilows the fees snown are those
generally in use throughout ths state. OSome companies reguire that
escrow service be included so that their fees will be founc to be larger.

Fartial
50Tl OF F=25 FOn POLICISS UF TITIES INSUnxNCL
Effestive in Los Angeles County, July 1, 1950

Own=rts,

amoarrt of Joint Frotection, Loan
Insurance or #.lin. Policy Folicy
= 254 01 less 16,00 £lz2.50
251 - 500 19,00 15.20
SOl - 7159 22 .00 17.50
751 - 1K ¢S .00 20,00
1001 - 154D 28,30 22l
1501 - 2000 31..50 c4.90
2001 - 3000 34,00 £7.20
3001 - LOOO 37.30 22,50
a0 - B0 O TR A 3z.00
s - U0 43,30 3g.40
o001 - TUN Ld .U 35.82
TO0L - B30 L9 .30 35,20
Budl - 900 52,00 41,580
$O01 - 10000 55,90 kb0
10001 - 331000 58,20 U6 L0
11001 - 12000 81.00 u3.30
12001 - 13000 6l 00 51.20
14001 - 15000 70,00 56,00
16091 - 17000 T76.00 60.30
17001 = 13000 T79.00 ©3.20
13001 = 19000 0¢.,00 65 .50
19CJL = 20000 35.60 68.00

ns used a1 this scheduls, e word "Owner's ", "Lean®, or "duoint
Protiction™ Tolicy refer to the Californiz lLand Title association
Standard Coverzze Folicy form. &S usec in this scheduls, the
wrorsd YL.T.n." Policy refers to the aperican Titls &ssociation
Ioan roilcy form.
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Chapter 1: DiF=CTS Ii Te= TORRENS SYST=u IN CalIPOR.ia
(=y University of Southern Califernia)

The purpose of this Chapter will be to summarize oriefly the numsrous
dafacts in the California Recording System. No attempt will be made at
thiz point to olfer any constructive method of improvement. Any statesents
of that nature would appear logically in the second report. (See Chapter L.)

Ine aefects may ve classified in terms of Internal and External defects
arnd will be tresated under those headings.

T Lo T o
Ie  TTeRILL-DETERTS

These defects resulr froz the nature of the Torrens System and the
vork involved in carrying out the provisions of the land Titls Law.
They can be swmmarized 25 follows:

s+ The Torrens 3ystem reguirss e considerable amount of work in
connection with the conveyance of a piece of real property.

First: Additional documents must be files by the partiss invelved
in a transsction. For exampla: affidavits, court orders; gt cetera.
This mekes more wor< for the parties to the transaction., Alse, sdditional
notations musi be =made on all documents, such as deeds, filed with the
Heglistrar,

Second: Elaborate records must be kept by the Registrar's Office.
A separate certificate for sach transfer of a pisce of property must be
issued, requiring & considerable amount of copying from former ceortifipates.
This, of course; creates a possible source of error in copying, which in
turn may resuit in loss to one of the parties to the transaction. The
staff in the Hegistrar's Office must be of an extremely high ealiore in
order to avoid errors as mich as possible.

Third: In order to register the property it is necessary to have a
sufficient title search made, surveys and examinations conducted, all of
which require time and money.

These various items mean more work for all persons concerned and
result in a cumbersome system.(l)

B, The Certificate of Title which is on file in the Hegistrar's
OUf fice merely shows a summary of the outstanding encumbrances against a
particular piece of piroperty. This may not give a prospective purchaser
sufficient information and it will be necessary to refer to the actual
documents filed with the Registrar.(2) This again results in acditional
work., 1t should be remembered zlso, that such a system does not eliminate
the necessity for the services of an attorney to interpret the effectiveness
of these encumbrances against the property. The Registrar cannot give any
opinion in this regara.

=28 )i




C. The system works 2 hardship on persons Sezling with Torrens
property. For example: a mechanic wno has done work on Torrens property
must deterine at his peril that such property is registerec property,
and must, therefors, file his cleim of lien with both the recorder anc
the registrar. If he fails to do so, he risks the disallowance of his
claim,(3) This is a burden on & mechanic unfemiliar with such & system.

D. The Torrens System does not allow any registered property io be
acquired by adverse possession.(li) This has been the subject of scme
eritiecisz, () From time immemorial people have used property that has
been abandoned or unused for a long periods This was looked on with
favor by the warious governmenis since idle land is unproductive. oinge
this was favored, the law developed & theory that an occupent of lana
which had been left uncared for, could acquire title to such land after
a certain length of time and after complying with certain speciflic
requirements, This policy of encouraging the use and benefit of idle
land has bsen completely <cone awey with by the Torrems System. This is
the basis for the criticism of the provision that nmo land can be zcquired
by adverse possession under the lorrens System.

E. Withdrawal of property from the Torrens System was until recently
not permitted., The severe criticism of this finslly lec to & change in
the law which now permits witharawal. This move was however, opposed by
some who claim that this breaks down the entire system.

By allowing people to withdraw their property it wes felt that the
System would scon become non-existent by reason of the withdrawal of the
majority of property registered under the Torrens System. However, since
the California Systen has proved unsatisfactory it would seen fair to
allow persons who desire to withdraw their property the opportunity of so
doing.

II. EXTERNAL DEFECTS

These defects result mainly from court interpretatiocns of the
Torrens Statute and from the failure of the System to operate in practice
as it would in theory.

A, The most important defect in the Torrens System is the fact that
a Cortificate of Title is not a conclusive determination of title. This
means that & purchaser of registerec property may be subject to interests
which do not appear on the Certificate through fraud and defects in the
original registration proceedings.(6) This causes a lack of security to
a purchzser interested in buying Torrens property. This defect is mainly
the result of court decisions and interpretations of the Celiforniz Land
Title Law which have sapped the effectiveness of the Torrens System.
Situations in which the purchaser is subject to unregistered interests
are set forth in detail in verious portions of this paper and it is
sufficient at this time merely to call attention to the existence of this
sarious defect.

E. In addition to loss from unrepistered interests as discussed above,

"
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the owner of resistered proverty say suffer loss through 2 forgery of

his certificate of title., His recourse to the iAssursnce Fund &s has

been discussed previously, has been wiped out sinece the fund is depleted,
This leaves him with little or no remedy for his loss.(7) The owner of
registered property must, therefors, guard his certificate because it
represents the property he owns. If, even without any negligence on his
part, he loses it, he runs the risk of forgery by one who finds it and
the ultimste loss of his property. This is, indeed, a defect that should
be given due consideration.

IIT. CONCLISION

These defects account, to a great extent, for the lack of effectiveness
of the Torrens System in California. In theory, the system sppsars to be
ideal. In actual practice, it hss been an unsuccessful venture, Part of
the trouble may be attributed to lack of knowledge on the part of the
general public, inertie, and lack of interest by the people in a different
type of properiy conveyancing than the one they have been accustomed to.
However, & Torrens system similer to the Californis system hes been used
elsewhere and proven satisfactory.

This concludes the Survey of the Statutory and Case law in Galifornia

involwing the California Registration System. The later report will consider
the essentiszl elements for improvement in the California system.
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Crouch, ¥inston ./., Analysis of ..essures on the Sallot, wov. 7,
1950 preparsd under & grant from the Azymes Fouadation.

H'd-:ilmi}l"!d Ii.ti‘ﬂﬂr E?.n 1 .,LD:]'I'E, lm L:E.-L -'1PF‘ _5‘{-31

Land Title law, Section i5.

1l Califortia lLaw feview, p. 237. Theopsen, nesl Propseiy
(Ferm. 4. )s Vol. 3, Section Ll33,

See Chapter 4 of Fart II for sufficient referensss to statutory and
ecase law illustruting this topic, Se2 particularly Fowell, Richars H.,
Repistration of the Titls to land in the Stxte or .ew York (193: ),

P. She

Se= Heport on the Statistical Aspzets of the Jglifornia Isgistration
Systen prepared by J. . Lougheriy, Aesaarch £ —ditorial Assistant,
St=te Lands Comnission pointiap out the fact that the peyments into
the fund are very simll, contrisuting to its inadequatzness.




Chapter 2: DEFECTS IN THE CALIFORNIA RECORDING STSTEM
(By University of Southern California)

The purpose of this chapter will be to summarize briefly the mimarous
defects in the California Recording System. No attempt will be made at
this point to offer amy constructive method of improvement. Any statements
of that nature would eppear logically in the second report. (See Chapter L.)

As was stated in the Introductory Chapter to this paper, the defects
may be classified in terms of Internal and Extermal defects and will be
treated under those headings.

I. INTERRAL IEFECTS

These are familiar to all persons who have ever searched a title in
California. They consist of the following items:

A. Cumbersome, voluwminous records in the County Recorder's office.

B. Poor search methods. There is no tract index, which makes it
necessary for a purchaser to search through the alphabetical indexes for
the various grantors and grantees in the chain of title.

C. Since no legal description is containad in the indexes it is
necessary to examine e ocument given by amyone in the chaln of title
to determine whether it affects the property in question.

D. In certain instances a subseguent purchaser must search for instru-
ments executed after a grantor in the chain of title had already parted with
title., This puts an extremely great burden cn the subsequent purchaser.

See Chapter 9 of Part III for a thorough discusslon and analysis of this
problem.

E. Records are not in a central place such as the County Recorder's
office. Some records are in the Tax Collector's office, County Clerk's
office, et cetera. This requires a further search.

F. Assuming a sufficient search could be made, 2 legal interpretation
of the documents would then be required. Just finding the instruments in
the chain of title does not complete the job. Their legal effect must then
be dﬂtﬂﬂﬂiml

G. The index of grantors and grantees is defective since it fails to
show interests created by a grantor in favor of the grantee in the land
retained by the grantor. This can besat be illustrated by the following
example:

A, owner of lots #1 and #2 conveys lot #1 to B by deed containing
mutually enforceable restrictive covenants which are applicable to both
lot #1 and lot #2. Later, A sells lot #2 to C, who has no actual notice
of the restrictions imposed on lot #2 by the former deed to B. It has been
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decided in California that C would be subject to the restrictions against
lot #2 in favor of B, the owner of lot #1. The difficulty of such a deci-
gsion lies in the fact that the index of granmtors and grantees will merely
show A as the grantor of lot #1 and B as the grantee. It will not show
that lot #2 is affected in any way by the conveyance or that B has been
given any rights in lot #l. This will, of course, show in the deed from

A to B. The result is that C is required to search all deeds in the record
executed by A conveying neighboring lands to find such restrictive covenants.
Such & situation could be remedied by use of a tract system whereby all
restrictions against lot #1 would be shown together. Another possibility
would be to require such an interest to be indexed in A's name thus warming
a subsequent purchaser of such an outstanding interest. (See Chapter 9 of
Part III for a thoroush discussion of this problem.)

II. EXTERNAL DEFECTS

These defects consist of matters which affect the title of a certain
parcel of land, but which do not appear upon the record. In some instances

a bona fide er is protected so that the defect is not as serious as
would seem a E . The genaral problem encountered in all these

matters is that an intending purchaser desires to know what outstanding
encumbrances the property is subject to. The recording system is defective
in every instance in which the purchaser must ascertain any information of
this nature fram matters which do not appear of record. The most important
matters of this type are as follows:

A. Interests arising out of possession (unrecorded).

A purchaser is required to take subject to any interests he would have
discovered by a reasonatle inspection of the premises. OSome instances of
such situations are as follows:

1. Adverse possession:

In Calitornia the elements of adverse possession consist of possession
which is open, notorious, adverse, exclusive, and contimious for a five-year
periods In addition, the California statute requires the adverse possessor
to pay 21l taxes assessed against the property for these five years.(l) When
an adverse pessessor meeis these requirements he becomes the owner under an
original title and his title will not appear of record. A person who subse=-
quently purchases this property in good faith from the party who appears on
the record to be the owner will not rprevail as apainst the party who acquired
title by edverse possession. He is said to have notice of the adverse posses-
sor's rights from the fact of his possession.

2., Easements acquired by prescription (similar to adverse possession).

3+ Possession may also put & subsequent purchaser on notice of intere
este of persons in the property which arise out of unrecorded instruments.
Tnese interests; of course, arise out of the instrument, not out or the
possessicn itself and, therefore, properly should be considered in comnection
with the next paragraph.

-2Ff-



B. Interests which are not of record, but of which the intending pur-
chaser has actual notice or notice from facts and circumstamces that would
put a reasonable man on inquiry. (Possession 15 one of the facts and cir-
cumstances which put a party on notice of interests arising from unrecorded
instruments.) The purpose of this is, of course, to avoid frauds, but could
be carried too far in charging a person with notice where he had no actual
notice but merely notice of suspiciocus circumstances.

C. Errors: When an error appears in the record it has been decided
that a bona Iide purchaser of the property may rely on the condition of the
record. This protects the purchaser ut puts a burden on the grantor to
check the record after a deed is recorded to determine whether it has been
correctly entered.

D. Mechamics' and Materialmen's Liens: &Since these liens relate back
to the date on which the materials were furnished, there is a short period
of time in which even a bonz fide purchaser would be subject to such liens
although not on the record. Of course, this is again a matter arising out
of possession and the purchaser could discover the presence of such mate=
rials on the real property in cuestion and inquire whether any such liens
would be involwved.

E. Non-Delivery of Deed: This can be best shown by the following
illustration:

0, owner of Elackacre, executes a deed to A but does mot give it to
him. A takes the deed, without permission, from O's possession, without
negligence on the part of O, and transfers the property to P, a bona fide
purchaser, giving him a deed to the property. In an action between 0 and
P the California law permits O to recover the property since there was no
passage of title to A, who had stolen the deed. Ewen though the subsequent
purchaser, P, was in good faith, he cannot prevail since he did not receive
title to the property from &.(2)

This is one of the unfortunate situations in which a subsequent bona
fide purchaser may lose the property due to an off-the-record matter.

F. Lack of Authority: There are many situations in which an agent may
exceed his autho aling with the sale of land. In some of these
instances a subsequent bona fide purchaser of the property may be protected
depending on circumstances and in other situations he will not be protected.
The following example illustrates a situation in which the subsequent pur-
chaser is not protected:

0, the owner of Blackacre, executes a deed to A and delivers it to X teo
act as an escrow agent. I fails to follow the instructions given to him by
0 and delivers the deed to A before the conditions of the escrow have been
complied with. A later sells the property to P, a bona fide purchaser, and
gives him a deed. In an action brought by O against P to recover the property,
the California court has held that O should recover.(3) The basis for this
is that no title passed when X, the escrow agent, violated his instructions
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and gave the deed to A. Since A had no title he could not pass amy title L
P, This is, therefore, an instance in which a subsequent purchaser is sub-
ject to the off the record defense of lack of authority of an agent. There
are, however, other situations in which the subsequent purchaser would not
be protected as discussed in Chapter 2 of Fart III.

G, JILLEGALITY: If property is sold by a corporation in viclation of a
gtatute (e.g. usury laws), the transaction is void. A subsequent purchaser
in such a situation would be given no protection. When a transaction is
void no title passes to a subsequent purchaser.(l) :

H. TFORGERY: A forged instrument is void and ineffectual for any pur-
pose. Even though it is recorded it does not create any rights in parties
claiming through or under it.(5) For example:

0 is the owner of Blackacre under a recorded deed. X purports to convay
O's property to A and forges O's name to the deed. This insirument is re-
corded. A subsequently conveys Elackacre by deed to P, a bona fide purchaser.
P relying on the record title of A purchases the property and is then sued by
0, the original owner. In such a situation P will not be protected since he
has never acguired title to the preperty. Forgery is, therefore, another one
of the off-the-record matters to which a bona fide purchaser may be subjected.

The certificate of a notary is intended to guard against forzeries, but
due to the summary way in which an instrument is notarized it is in fact not
mach of a guaranty against forgeries,

I. FRAUD: There are two types of fraud which the law recognizes and
which have different results.

1. Fraud in the Inception of 3 Contract: This is the type of fraud
which vitiates a transaction and makes it woid, thus giving no protection to
innocent purchasers.(6) For example:

0 is the owner of lots 1 and 2. He agrees to sell lot 1 to X and signs
a deed transferring lot 1 to L. This deed contains the description of lot #1
when O signs it. X fraudulently adds (after O has signed the deed) the des-
eription of lot #2 end records the instrument. X then purvorts to convey
lots 1 and 2 to P, a bona fide purchaser. In an action by U to recover pos-
session of lot #2, 0 would recover. P would not be protected since this is
the type of fraud which makes a transaction void and no title passes. This
fraud is practically tantamount to a forgery.

2. Fraud in the Inducement: This type of fraud can only be used as a
basis of rescission of a contract when the parties to the fraud are involved
in the action or a subseguent purchaser wno does not meet the regquirements
of a bona fide purchaser. Wnen the interests of a bona fide purchaser are in-
volved the bona fide purchaser is protected.(7) For example:

C, owner of dlackacre was induced to sell his property to X for a2 sum
far below its market value on X's misrepresentation that a Treeway would be
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cut througzh that property. Tnis was in fact untrue, but U relied on it. The
deed was recorded. X then conveyed tne property te P, an imnocent third
party who paid value in good faith. F in this situation would be protected
since he acquired legal title which cuts off the prior equity which 0 had to
rescind the contract for frand. O would have a right w damages asainst X
provided the necessary elements of fraudulent misrepresentation were proved.

This is, therefore, an illustration of a situation in which a subse-
guent bona fide purchaser would be protected against an off the record matter.
nowever, the subseguent purchaser would be reguired to appear and defend his
rizhts and prove that he is a bona fide purchaser. This alone is a burden
placed on the purchaser. If he fails to sustain such burden he will lose the
property.

J. LEGAL DISABILITIES: There are various tvpes of disabilities: in-
faney, insanity, deprivation of e¢ivil rights due to certain types of impri-
sonment. When the grantor is subject to certain disabilities his contract
is void and a subseguent bona fide purchaser is not protected. In other git-
uvations the contract is merely voidable and the subsequeni purchaser is pro-
tected. For example, the contract to sell real preperty executed by an in-
fant under 18 years of agze is void, while such contract executed by an in-
fant between 18 and 21 years of age is merely voidable.(8) The inference
from this wpuld be that a subsequent bona fide purchaser in the first case
would not be protected, bui a subsequent bona fide purchaser in the second
case would be protected.

K. VOID DECREES ON WHICH JUDICIAL SALES ARE BASED:

Judicial sales may be set aside if they are based on an invalid decree.
If the court has no jurisdiction over the parties or subject of the action,
the decree will be void and any sale of real properiy held in pursuance thers-
of will also be void. An innocent purchaser who later acquires such property
will not be protected.(9) For example: probate proceedings are held and pro-
perty sold and distributed on the basis of the decree rendered in the probate
proceedings. 1t is later discovered that the "decedent" was not dead, making
the entire probate proceedings, decrees and sales invalid. Innocent purchas-
ers who acquired property sold in connection with these proceedings will not
be Prﬂt‘ﬂﬂtrﬂdi

This is, therefore, still another instance in which a subsequent pur-
chaser is subject to matters which are not on the record when he purchases
the property.

Closely connected with this problem are cases in which judicial procedure
on which a decree and sale is based is irregular. In some instances where
there have been irregularities a subsequent purchaser is not protected, To
the extent that this is true, a subseguent purchaser is put on inguiry as to
all procedural steps connected with any decrees and judicial sales of the prop-
erty that have ocourred in his chain of title.




L. DESCENT AXD HEIRS:HIP: The problems of this nature were discussed
thoroughly in Chapter ¢ of Part III and a short reference to then is all that
is necessary at this peint. If the heir of a decedent who has died intestate
takes real property by succession and transfers that properiy 10 a bona fide
purchaser the purchaser's title remains inconclusive for a period of four
years according to a California statute. If during that four years a will of
the decedent is found which devises this property to someone other than the
heir who acquired it by succession and such will is duly proved or a notice
thereof is recorded, the bona fide purchaser will lose his right to the prop-
erty in faver of the devisee under the will., If, however, four years elapse
without such will being discovered the purchaser's title becomes conclusive
as sgainst any will executed by the decedent which mey later be found.(10)

If the decedent died leaving a will devising real property to a specific
devisee and later & seconc will is discovered leaving the property to another,
a bona fide purcheser from the first devisee is fully protected.(1l) For
example:

D, decezent, died leavinz a will which gave Slackacre (which he owned at
his death) to A. A decree of distribution awarded this property to A who
sold it to F, a bona fide purchaser. Subszequently, a later will was dis-
covered willirg this same Troperi) to L. In s-suit brought by X.against F,
the bona fide purcnaser, F would bDe &llowed o reiain ihe rropertvi. 1he
theory on waich such a conclisicn 15 baesed is that acquisition of lezsl Title
by a subsequent bons fide purchzser cute of T all prior equities such as that
of X.

The danger from the discovery of & will when the decedent died intestate
or the discovery of a second will when he disd lesiate 1s not a very serious
off-the=record matier as can Le seen {rom this series of examples, since a
bona fide purcheser ic generally protected. Uf course, he 1s put to the task
of proving his bona fide purchase, et cetera.

M. MARITAL INTERESTS: HMarriare automstically creates intereste in the
husband or wife in certain property. Gfien these marital interests do not
appear on the record in the County hecorder's office and thus a subseguent
purchaser of the property is not macde aware of such interests. The records
in the County Marriage Bureau are likewlse insufficient.

In some instances a subsequent bona fide purchaser is protected against
a spouse whose interest does not appear of record, while in other instances
he would not be so protected. This can best be illustrated in the following
MANNEer:

H and W (husband and wife) own Elackacre and hold title te it as commun-
ity property. Tne record, however, shows H as the owner of the property by
reason of a recorded deed Lo the property to him as grantee. DNothing in the
deed indicates that he i= married and W's interest does not appear of record.
According to California statute, the wife must join with the husband in exe-
cuting a deed selling this property.(12) If H conveys this property tc F, a
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bona fide purchaser without notice of the wife's interest, but faile to have
W join in the convevance, W has the right to set aside the conveyance as 1o
her one-hslf interest, providing she did not consent to the transfer by H.
The wife is given, by statute, a period of one year from the date of filing
of the deed to the bona fide purchaser, to set aside this deed and assert
her one-half interest. If W in the above example failed te act within that
one year period, she would lose all such rights and F, the bona fide pur-
chaser, would prevail,(13)

This illustrates a situation in which an innocent subseguent purchaser,
relying on the state of the record title, may lose the property he has pur-
chased tc a person whose interest does not show on the record., His title, in
effect, is inconclusive for cne year. This illusirates another defect in the
Recording System as it existes in California.

This concludes the Survey of the Statutory and Case law in California
involving the California Kecording System. The later report will consider
the essential elements of a good Recording System with some suggestions for
improvement in the California Systen.
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FOOTNUTES to CHAPIER 12: DEFECTS IN THE CALIFURNIA HECOHDING SYSTEN

1.

3.
L,

See Civil Code Section 1007 and Code of Civil Procedure Sections 327,
32li, 325 for statutes relating to adverse possession, See 2 Southern
California law Review 139 for s discussion of adverse possession.

Gould v Wise, 97 Cal 537.

Promis ¥ Duke, 200 Cal L20.

Haymond, T. W., Title Insurance Risks of Which the Public Records (ive
EE Notice, 1 Scutherp California Law deview L2z,

Hairsht v Vallet, E9 Cal ZU5; Trout v Tavler, 220 Cal 652, Jones v
Coulter, 75 Cal App 5SLO; Wunderlin v Codagan, 50 Cal 613,

Haymond, Title Insurance Risks, cited suvra, footnote =L: Gage, U, L.,
Lland Title Assurins Agencies (1237),

Ibid.
Civil Code Sections 33 and 3i.

Parsons v Weiss, 1ll Cal L10, =Haymond, Title Insurance Risks, cited

supra, footnote #l.

Probate Code Section 322,

See Chapter 2 of PFart I1I fer citations to cases involving this situation.

Givil Code Section 172a.

Ibid. Trimble v Trimble, 219 Cal 3L0; Mark v Title Cusranty & Trust Co.,

122 Cal App 301; see also 21 Celifornia Law Heview 170 and | Southern
California Law Review 106. For authority indicatineg that property may

be community property regardless of the record title see the case of

Horsman v Madden, L8 Cal App (2) 635.
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Chapter 3: FEATURES OF GOOD LAND TITLE SISTEMS
T8y #r. Nathaniel B. Blawell)

From the entire context of the report and the first installment of the
data submitted by the University of Southern California and from the com-
parative data in the counties beginning with Los Angeles County tnrough to
the others, submitted in detail, I camnnot see that the system adopted, an
instituted service in California, can be reconciled with a maximum of
accuracy or exactness in the examination of title. It seems unfortunate
that, for exampls, the question of the validity of judicial procedure under
foreclosure suits could possibly arise under a properly statutory form of
foreclosure. Again, there never should be an absence of statutory law that
would allow & question on the passage of title as within the parties or as
to third persons to arise under "nondelivery of deeds”.

As to special liens, which are material men's liens or mechanics' liens,
California laws should require immediate recording in the regular Registry
of Deeds of the county where the land lies, ss coss the statute in Massa-
chusetts.

Future judgmente and decrees all are taken care of in the original and
appeliate jurisdistion of the courts and finally are recorded as against the
world as an action in rem.

The authority of an agent or corporata officer should be Questioned and
disposed of at transfer and, sxcept in the case of fraud, should be binding
against all parties,

I note by tne report on Los Angeles County, dated February 1%, 1950,
that it is required in the Land Court system that the applicant must prove
ownership by furnishing an abstract or a pelicy of title insurance. If the
data before me is a sufficient criterion by wiich one may judge, no compre-
hensive abstract could be presented under the system of recordation that
seems to obtain in your State, Under the Land Court system in Massachusetts,
the title examiner for the Court is appointed by the Court and he is able to
obtain a complete examination of a title from the simple system which has
besen thoroughly cutlined in this report. Again, no policy of title insurance
can be sound that is based upon inaccurate records or inadequate records of
recordation.

Once the system of recordation is simplified so that all so—called
encumbrances which affect the titls to real estate are correlated under a
gimple accurate system, land can be registered as cutlined in the Massachu-
setts Statute, Chapter 135, attached to the first portion of my report, and
the said Assurance Fund only pguarantees against error on transfers or re-
registrations after the original registration.

The historic record 1= the basis for effectual conclusions of the work-
ability of a system. The simple recordation system and the regular ocutline
of registration in fifty-two years in the Commornwealth has resulted in $3000
worth of loss to the Assurancs Fund,
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I understand again from the report of February, 1950, from the Los
Angeles data "the State Assurance Fund must assume sole responsibility for
clear title." To me this is a serious undertaking, wholly unnecessary,
and & responsibility not based upon the probability of accurate data pre-

sented upon the originsl registration.

Attached to this report is a list of the various counties of the
Commomwealth and of their population, all of which are small as compared
with California, but the difference in quantity ls not an insurmountable
barrier to establishing a system of title recording regardless of land
registration. In the econmomic world this title recording is of the highest
importance and a simple, accurate system is & condition precedent to suc-
cessful title examination, investment marketability and security. Insofar
as my commission allows me, and even beyond, I recommend a very drastic
revision of the recordation system of your State.

This ie important, as I observed that the State Assurance Fund assures
future increased values of property for the original payment of cne-tenth
of one per cent of the assessed value at the time of the original regisira-
tion except in the interim between the decree of original registration and
the end-of-the-year limitation period, Under the Land Court of Massachu-
setts, there is no such guarantee of the Assurance Fund as to the original
valus and therefore no guarantee of the Assurance Fund for increased wvalue
because of amy act in regard to the original registration. As I havs said
before, the Assurance Fund is a guarantee against errors following original
registration, and therefore there exists the potentiality of guaranteeing
increased values similar to the example given in the attached comments to
the Los Angeles Courty report for the original fee. TYou will recall that,
regardless of the original value of the land, the maximum that can be col=-
lected is £1000 under our statute. Therefore, under these two considera-
tions, the recordation system as a basis for title examinmation is of the
utmost importance in its sequence and contimuity and comprehensiveness of
record. It would appex to me, if I understand the comparative data given,
that it would be well nigh impossible to be certain of a certification of
title under the California system presently obtaining. Again, such an
ixproved recordation system is essential because of the tremendous value
indicated in the transactions daily in the Los Angeles County recording
office. If it can be secured, a recording system similar to that ocutlined
by Geperal Laws, Chapter 183, of Massachusetts, is an integral system
recommended and promulgated as a result of examination of the recording
systems in the various states and territorles as outlined in other parts of
my report. Without a recent examination of amendments in other jurisdice
tions, which examinstion is not comprehended in my commission, I therefore

finally recommend that such & system be adopted at the earliest date obtain-

It has been the history that such simplified recordation systems have
opposition from title companies, and from abstractors and conveyamcers. The
test, however, is the value to the public rather than to the profession. In
addition to accuracy and the minimum of errors, it eliminates the requirement
of free service to be performed by County Registers' or County Recorders!
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offices, I recommend a system of fees that will approximate the cost of
services, which services should be limited directly to the recording and
preparation of indexss and records for agencies separate and apart from
the Recorder's office, inclusive of lay individuals. I note the recommen-
dation of 1943-Lk of a photographic method of recording. That has been
adopted long simce in our County and districts of the County, and has
resulted in a great saving in hastenming the return of the recorded deed

to the grantee, etc. in the polnt of time.

Again, it seems to me that the duplication in examination of title,
either within the comfines of the Torrens system or without, could be
eliminated by the adoption of 2 simple system of recording titles. To
have the potential encumbrances spread out over varled points of record,
and to have so many possible encumbrances not a matter of centralized
record, makes a2 title examination expensive if at all feasibls,

In addition to the repetitious commenta I have made throughout this
part of my report, I would like to call specifie attention to certain
provisions of law which would be of value in a recording system:

1. A deed executed and delivered would be sufficient without amy
other act to convey land as between the grantor or lessor and persons
having actual notice, except this conveyance of a fee, or of a lease for
more than seven years or for life, cannot be valid against any person
other than the granter or lassor unless it is recorded in the Reglstry of
Deeds in which the land lies. The purpose of this provision is to take
the place of a livery of seisin, and is to protect subsequemt purchasers
against prior or unrecorded conveyances and to glve legal sanction to the
antiquated rules adopted by judiclal decisions by glving constructive
notices to purchasers and creditors., You will note that this provislon
is substantially identical with the words of the Federal Statutes, Il
UsSe, pe 1000,

2. It should be provided further that the record of a deed and a
lease or a Power of Attormey, duly aclmowledged, becomes conclusive evi-
dence of the delivery in favor of purchasers of walue without notice.

3. A statement, sworn to before an officer, and showing s person's
married or ummarried status, kinship, and birthday, should be recorded
and become admissible in evidence in support of a title in any court of
a state.

L. A grantee's name and residence and address should be contained
or endorsed on a deed.

S There can be provision for a short form of Warranty or Quitclaim
Deeds,

6., The word "grant® can be used as a complete and sufficient word
of conveyance as against the old "give, bargain, sell and comvey".
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7. It can be provided that the words "heirs and assigns" are not
necessary to give an estate in fee and that the law construes a conveyance
as such unless the deed specifically provides otherwise.

8. When a conveyance by deed or will is made the word Muse" shall be
implied or the words "in trust" should also be used.

9. It can be provided that easements, rights, privileges, and appur-
tenances are by implication all part of the transfer, unlsss the deed or
conveyance specifically excludes them.

10. A mortgage entitled "Mortgage Deed" is = deed to heirs and
assigns and contains full warranty covenants and various statutory condi-
tione in regard to paymernt or rederption or foreclosure.

11, Various mortgages given to banks (national, cocperative, savings)
may a1l be provided for simply by statute and & generzl provision that a
holder of a mortgage may upon foreclosure purchase at such a sale.

It may be noted here that it has recently been provided under cur
Commormealth that foreclosures must be by way of equitable action, which
further sirmplifies the record of titles.

12, A mortgage may be assigned from one mortgagee to another by a
sirmple paper recorded and witnessed.

A1l these instruments, by provision of law, must be acknowledged.

13. In order to have a substantial, successful Torrens Land Registra-
tion System, there must exist a recording systenm that possessee maddimum
accursacy, that possesses minimm cost of examination of title, and that
provides for examiners whe are competent.

1. As in Massachusetts, so can it be in any state. There should be
in the Land Court judges whose jurisdiction is confined solely to land
titles and not inclusive of the jurisdiction of torts, divorce, criminal
law, etc., a5 I understand obteins in Cook County, Illinois. In Massachu-
setts these Judges are primarily located in the Capitol in Boston, but may
at their discretion hold sittings of Court in amgy part of the Commomwealth.
This might require various locaticns in the State of Californis because of
its size and ineccessibility to Sacramento from the south and the north,
Just as certain other of your offices are divided between San Francisco,
los Angeles, Sacramente, etc. This is not an insurmouniable difficulty.

15. The recorders, assistant recorders, and engimeers in the main
office or offices should be of most competent education and experience.

16, The examiners should be chosen by the Court and not bty the
applicant.
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17. As in the Massachusetts Statutes, Chapter 185, all available
data should be required to be given in the application, and there should
be authority for added examination and surveys.

18. The system of notice, whether by personal posting or by publi-
cation, should be at a maximum, with allowance of sufficient time to
permit all parties interested therein to be beard and to assert their
rights. Under thie system there should be a dscree in rem conclusive
against the world, including the State of California. There should be a
limitation of time after the decree in which all gquestions except fraud
are forever barred.

19. The variocus Registries of Deeds for the simple recordation system
or for the division of the Reglstry that handles the Torrens system should
be persomneled by specialists in that line and should be free from politics.

20. An assurance or indemnity fund, because of the suggested procedure
as recquired here of no defaults but complete hearings on each title, with
limitations after decree, should be confined in its guarantee to errors
after original registration. An observaticn on this feature, where your
applicant furnishes his own abstract on a faulty recordation system, is that
your Assurance Fund is always in danger.

21. Ap assurance fund depletion shoulcd not be dependent upon & title
insurence company's guarantee or vice Versa.

It i3 beyond my commuission and it would be impossible, with the data
that I have or my lack of knowledge cof your conditions in California, to
suggest or to outline a schedule of individual costs and fees as well as
of salaries cof ermployees and of the Court. This is dependent upon a
state's condition, size, fixed financial programs and attitudes, all dif-
fering from another state or locale as one person inherently differs from
another.

It is recognized that no one feature or features can make a successful
recording or registry system workable, but there are certain salient ele-
ments, in my opinion, which are essential to its advencement and efficiency,
such gag a mimismm of political attitudes, and the employment of specialists
for the Court's engineers, examiners and personnel. Lastly, but certainly
not the least by any manner of means, is the attitude of the conveyancers
and the bar of & state toward & possible destruction of present scurces of
income of independent examinations for title guarantees. I am informed
that in every state in the Union, there has been criticism and objection
to a change, based partly upon such a destruction of a recognized and some-
what lucrative business. This is only buman, but I do believe that growing
coopreration of conveyancers and lawyers with property owners and financial
interests will be absolutely necessary to fix the marketability of titles
and their use as collateral at a minimm of cost. The accumlative tax
problem that faces the people of anmy state from the state level, from the
municipal level, from the county level, and moreover from the nationsl
level, means an economy to be projected along the lines of titles,
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Otherwise real estate will become less and less a basls expedient to indus-
try and free enterprise end, worst of all, the hopes of the small-income
c¢lass of people, in regard to their homes, and small businesses, and farms,
will be defeated.

Water rights for irrigation and for power are a source of complicated
title dependency. All these are larger problemes obtaining in the Stata of
Califormia than in the Eastern or Middle West States, at least east of the
Mississippi River. Coastal States, inclusive of the thirteen original
colomles, have had to meet the inaccurate descriptions and rights towards
or within the inland waters and the marginal seas, and overlapping and
undecided guestions. It has been experienced that the Land Court has been
the most effective instrument in searching and determinming these overlap-
ping rights.

One element which must be taken into agccount on water righte arises
under the granting of licenses by the Federal CGoverrment to construct piers
or other structures in navigable areas, and the resulting confliet that
arises between riparian owners bordering orn these navigable waters.

In the conflict that has arisen involving riparian owrers on inland
waters and marginel seas as to the ownership of and recovery of resources
such as fish, gravel, sponges;, etc.; etc,, the Land Court has been an effec-
tive institution for the determination of these rights, because z2l1) parties
in interest are notified and heard, and the constitutionsl provisions are
necessarily strictly cbserwved.

Finally, this report and these observations, criticisms, and recommen-
dations are not given or presumed to be those of perfection or those that
could be adopted by & particular jurisdiction without substantizl disrupe
tion. The determination of their value mist necessarily rest beyond my
authority, and is subject to the protection, consensus, and refisction of
competent minds studying the changing times and problems with the years.
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Chapter L: MLETHODS FOR DLUFROVECENT IN THE CALTFORNI~ LoD TITIE
RECOHDING AND REGISTRATION SYSTZUS
(By University of Southern California)

INTRODUCTION:

At the beginning the limited scope of this report should be
emphasised. It does not purport to pass upon the very broad guestion
whether, in view of the availability of tiile insurance, anoy attempt
whatever should be made to improve title recording or registration in
California. On this broad issue we make no preonouncement at sll. The
authors of this report are regquired by their contract with the State
Lands Commisaion to report "on the methods to be followed in applying
good land title recordation and registration systems in the State of
California.” In writing this report we have sssumsd that it is desired
to provide the people of California with systems of registration and
recording operated by the governmant which will be at least equa] in
efficiency to those operated by the governmsnis of other states ol the
United States. The facilities made svailable to the publiec by privately
owned and operated title insurance companies havs been left entirely out
of consideration.

From the point of view here stated the following recommendstions are
respectfully submitted. They are based upon & consideration of systems
in use in other stztes end the suzgestions of experts in tnis field.

PART I: METHODS FOE IMPROVEMENT IN THE CaLIFORNIA LeiD TITLE REGISTRATION
il

The Torrens System (registration sysiem) has not been used to any
great extent in the United Stztes. 1t hss been tried in various parts of
the country, but has met with disappointing results. There are a few areas
in which it is being used to & very limited exvent, i.e. Boston,
Massachusetts and Cook County, Illinois. These aress have found the system
to be satisfactory, but they are decidedly in the minority.

The reasons for the failure of the Torrens System to succeed in the
United States can be traced mainly to the apathy of the people in regard
to it. The people are accustomed to the Hecording System, cumbersomes
though it may be, and do not desire to change over to & system which is
quite different from that to which they are accustomed.(l) iuch of this
attitude on the part of the people is dues vo the fact that the initial
proceeding for putting property under the Torrens System is an expensive
proceeding. It requires a2 judicial hearing, title reports, surveyor's
reports, the services of an aitorney and other incicentzl matters. These
are expenses that are faced when & property ommer decides to register his
land and they add up to a fairly large sum. There is a saving to fulture
owners of the property since subseguent conveyances &re les:s expensive
than they would be under the reccording system; but & present owner is not
concerned with the savings to such future owners. He iz naturalily
concerned with the expense to him. Therefore, after considsring such



expense, & propertiy owner gencrally cecides hes will remain under ths
Kecording System where he nesds only to pey @& small amount for rezorain,
his deed and other documents affecting nis property.

The only solution to this attitude on the part of the general puslic
is to make the system compulsory, requiring everyone to register his
property. Inis, of course, hss obvious political cifficulties, anc would

not be considered.(2)

If we assume, howaver, tnat & Torrens System could be mads to operate
satisfactorily on & small scale, as it is in SHoston or parts of Illinois,
the problem that confronts us is why has California's experiment with the
Torrens System failed so drastically? There are severzl defects in the
Califernia System which have led to this failure. They will be discussed
in detail below, with suggestions for ramedying the defecis.

The California Registration law provides for an Assurance Fund for
the purpose of protecting regisiered osners who lose thelir property due
to operation of provisions of this law.(3) For exzmple, A owns
registered property. His Certificate of Title to that property is stolen
by X, who forges L's nzme and conveys the property, by transfer of the
certificats, to 5, who is & bona [ide purchaser. According to the
provisions of the Registration law in Celiforniz, B woula ve protected,
sinca the certificete is to that extent "conelusive! evidence of title.(l)
A's only remedy woula oe sgainst X who has probably left the State. The
purpose of the Assurance fund is to give & & recovery of money for the
value of the land which he has lost through this forgery and theft. The
land Title law gives him & right of recovery, provided he msets the
requirements set up by the law, against the Assurance Fund, Theoretically,
this is sn idesl solution. It provides for & "ecertificate that is
conclusive", which is necessary for the perfect operation of & Torrens
System, and it also provides for protection of the rightful owner,
permitiing him a money recovery.

The Fund has, however, not worked in the manner in which it was
expacted to. The reason for this is that the fund is much too small to
meet the demands of property owners who have lost their property through
conditions which woula give them a right to recovery from the fund. The
amounts put in the fund consist of a small percentage of the amount
collected as fees by the Registrar for his services in connection with
Registered (Torrens) Froperty. These fees are admittedly very low and
insufficient to cover the costs of maintzining a Registretion Systenm.
The amount which goes into the fund is entirely too smell to create a
fund sufficiently large enough to meet the needs of owners of Registerec
property.(5) In addition, at the present time, due to the judgment in
the Gill case discussed in the first report,; the fina has become baniaurt.
This leaves the Hegistersd osners with absclutely no protection at all
from any Assursnce rund. With & situstion like this, a Terrens Systenm
could not possibly be successful.

inere must be & souncly financed sfsurance HunG, laTie enougn Lo



a2t the normzl nesds o: owners of HRegistered property. In order for it
To zive soesquate security to these omers, it must be supporied by tne
Stato of Califormic{b) Any other type of insurance, unsupporta: by the
S5tatc, will be inadequate. Without an adequate, workable Tund; walifornia
can never have a successful Torrens Systam.

The major problems encountered in connection with California's
Hecistration System stesm from the interpretation of tne Courts as to the
"eonclusiveness" of @ Torrens Certificate. Section 36 of the Land Title
law provides that the certificate should be "conclusive” evidence of
title. This means, in effect, that protection is given to those persons
whose names aopear on the certificate as having an interest in the
property. &nyone who claims an interest in the property, but whose name
does not appear on the Cartificate is precluded from any interest in the
property. His remedy is then limited to damapas or a possible action
azainst the Assursnce Tund discussed above.

Exceptions are made in the Statute in Section 34, wnhich states that
the registersd omwner holds his property subject to such estates; mortgages,
liens, charges and interests which are noted in the last certificate of
title EXCEFT:

l. &n existing lease for a period of not exceeding one year;
2. public hizhways; 3. certain taxes; etc.

Tne California Courts have refused to hold the certificate "conclusive®
evidence of title in & series of important decisions.(7) These have been
discussed in the first report, but should be referred to briefly at this
point. In most of these cases the California Court found that the Court
in the original proceedings to register the property had no jurisdiction to
make the determinations as to interests in the property. This may have
been because of a lack of proper service on parties who had interests in
the property, or it may have been due to the Court's failure to have
Jurisdiction owver the rty itself, which was the subject of the
Registration proceedings, lacking jurisdiction, it was held, the Court
could not effectively preclude the interests of persons to the property
attempted to be registered and the entire proceedings were declared invalid.
Such decisions naturally shook the confidence of the gemeral public in the
Torrens System and the result has been that property owners do not feel
that Torrens property is a safe investment.

The following case affords an illustration of this situation:

0, owner of blackacre, brought an action to have his property
recistered under the Torrens System. He failed to name X, (who was occupy-
ing =z smell section of Blackacrs) in the petition and X was not given
nersonal service of the petition and summons. The land Title Law reguires
parsonal service to be given to all occupants of the property sought to
be registered. X, having no knowledge of the registration proceedings
fzilas to appear and consequently the property was decreed to be registered
iz the pame of O, with no mention of X's interesi which was based on a
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boundary agreement previously made with 0. Several years later the
property was sold tc a bona fide purchaser, P, who had no actual notice

of L's interest. X brought an action to quiet title and set aside the
decree of registration so that he could assert his interest in Elackacre
against P. The court in Swartzbaugh v. Sargent{ﬂ} under factz similar to
those outlined above, held that X was entitled to set aside the decree of
registration and assert his interest in the property. The court held that
failure to give the notice required by statute (personal service in this
case) in this instance meant that no due process had been given to X. It
is, of course, necessary to give the type of notice required by the statute
in order to give the defendant "procedural due process”. It is not
necessary, however, that the statute require personal service. It has
been held by a series of Supreme Court cases that when an action is in
ram (such as the type of action invelved in & guiet title action) notice
by publication is sufficient--personal service is nmoi necessary unless the
statute specifically requires it.(9) when the Court has physieal
jurisdiction over the real property involved (i.e. the land is within the
State in which the court is situated) the court has the right to settle
the title to such property.(10) This may be based on publicatioen service
as held in these Supreme Court decisions, whether the parties with
interest in such property are within the state or not. This means that
the Califernia Land Title lLaw could be amended to reguire merely service
by publication as the method for giving notice in the original proceedings
for registration, rather than personal service. The decree granted would
then be "in rem" (i.e, conclusive against all the world) and lack of
persenal service could not be claimed as a basis for lack of Jurisdiction
and grounds for vacating the judgment in the original proceedings.

In order for the Torrens System to operate successfully, the certifi-
cate must be conclusive evidence of title as against all the world.(11)
It is proper, however, to allow a snort period (as is provided in the Land
Title Law) for vacating the decree because of fraud, mistake, or inadver-
tence., Such action should not be allowed as against a bona fide purchaser
of the property, however. After this period of time elapses, the decree in
the original proceedings should not be subject to attack.

The Torreans Statute itself has provided for a conclusive certificate
of title. Failure on the part of the Courts to recognize the proceeding
as one in rem in which rights were established and all other rights cut
off, has been largely responsible for the breakdown in the operaticn of
the Torrens System in California.

It should be emphasized that in order to have a satisfactory
Registration System there must be a satisfactory Hecording System as a
basis.(12) This is necessary in order to determine in the original Terrens
proceeding which parties have interests in the property which is
registered, 20 that they can be given proper notice of the Torrens
proceeding, If it is difficult to find this information from the Official
Hecords, persons with legitimate interests in the property would not be
properly notified and consequently trouble would wery likely arise in the
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future., The Boston report states this =s follows:

"In order to hive a substantial, suececessful Torrens! land
Registration System there must exist & recording system thst
possesses maximum acearacy, that possesses minimizing cost
of examination of title; and an examiner who is competent.®

Improvements in the California Recording System woula not only be
benefieial in connection with the operation of that system, but also in
connection with the operation of the Torrens System, as can be seen from
the above gquotation.

There are some practical human problems which enter into the picturs
end mst be deslt with. For instsnce, in-some of the degistrars! offices
in various counties throughout Californis, poor records are keot ana there
is a lack of propar supervision.(l3) It is necessary to have s competent,
well=trained staff to carry out the provisions of the Hegistration Systex.
This ean only be achieved by emphasis on-adeguate personnal in the variouns
Repistrars' offices,(ll) If the Torrens oystem is sver to functlon
properly, a thorough investization of how records are kept shoulc ps made
and a revision accomplished where necessary. This is especially applicable
to the smaller counties since the large countiss, such @8 Los Angsles, are
well-staffed and operate in an efficient manner.

These then are the prineipal defesets in the Californiz registration
System and are the matters which mest be remedied in orger to have a
workable Torrens System in California. It is feasible for = Torrens
System to be successful, as has been the experience of certain small
comminities., It must, however, have the support of the peopls, This is
perhaps the greztest problem of all, since the peopls of the State of
California have heretofore failed to have sufficient interest in the
operation of the Torrens System to support it wholeheartedly. 4&s long as
the apathy of the generzl public continmes, it is doubtful whether a Torrens
System which would operate successfuly could ever be devised. It is, there-
fore, up to the people of the State of (alifornia, in the last analysis, to
determine whether they want a Torrens System or not.

PART II: METHODS FOR IMPROVEMENT IN THE CALIFORNIA LaND TITLZ RECORDING
SYSTEA

Many of the defects in the California Recording System arise out of
the mechanical difficulties of obtaining informstion from the public
records. One of the mzin purposes of = recording system is to provide a
method in which a purchaser may obtain information as to the status of
title to a particular piece of property. This he should pe able to find
with a minimum of time and effort. Instead, due to the bulk of material
and the poor indexing systec in use in (alifornia, it is extremely
giffienlt to obtain a elear picture of the record title to a particular
piece of property from the oificial records. Under the California sysiem
as it prevails today, = purchaser must firsi trace through & series of
Grantor—Grantes Tndexes ana must wltimately read svery ococumsnt executed




by a grantor in the chain of title to determine whether it involves the
property he iz interested in purchssing. This is due To the fact that

the Indexes do not contain any legal description of the property conveyed.
By looking at the index all & purchaser can discover is that X conveyed
by deed to Y. He cannot determine from that index whether it was lot 1,
lot 2, etc. which wes conveyed. 1t is no wonder that the Boston report
registers disbelief at such a deplorable condition.

The first recomendation, therefore, is that at least a provision be
made reguiring the index books to indieate the legal description of the
property conveyed, as well =5 the name of the grantor and grantee and the
title of the instrument, by which it was conveyed. This would help the
purchaser consideratly, since he couls then determine, without consulting
the instrument itself, whether a specific document or transaction dealt
with the property he is interested in purchasing.

This would eliminate a certain amount of wasted effort. Howsvsr,
the bulk of title sezrching woula still involve the tedious method of
checiking CGrantor-(rantee Indexes back to the source of the title.(15) It
would be a considerable time saver if tract indexes could be used. A1l
transactions involving a specific parcel of property would be listed on
8 puge containing the legal description of the property in question.(18)
A parchaser, interested in a spec¢ific piece of property, could then
consult the page corresponding Lo the lagal description of the property
he is interested in. He would finé on this page a2 notation concerning
all transactions connected with that piece of property. With this form
of index he could obtain & picture of the chain of title at one glance
rather than by having to trace the title laboriocusly through grantor-
grantee books, From the reference contained in the tract index he could
then consult the record of the particular documents which are of special
interest to him,(17) This system has been used successfully by other
states and by the title companies. It is true that such a change is &
great undertaking and would, it bas besn suggested require the preparation
by the state of abstract books similar to those in use by the title
companies.(18) It would, however, greatly increase the productivity of
the recording system and result in a far more workable system than that
which is in effect at the present time.

Such a change would eliminate the defect presented in the following
type of case:

A, owner of lots #1 and #2 conveys lot #1 to B by deed containing
restrictive covenants which are mtually enforceable by A and B and which
are applicable both to lot #1 and 1ot #2. later, 4 sells lot #2 to C,
who has no actual notice of the restrictions imposed on lot #2 by the
former deed to B, The California court hss held that C, the subsequent
purchaser, is put on notice of the restrictions against lot #2 which he
has purchased, from the record of the deed from A to B creating thess
mituzlly restrictive covenants.(l9) As was pointed out in Chapter 9 of
Part 111, C would not be able to find the nature of these restrictions
from the official records, unless he scrutinized deeds given by &
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involvine land which wes near C's lot. This is a burden on a2 subseguent
purchaser which sould be essily eliminated by the use of a tract systien.
If such a system were used, s notation would be posted on the shest set
up for lot #l, showing the restrictions against lot #2 in favor of lot #1.
The subseguent purchaser, C, in searching the trsct index would then
become completely aware of the existence of these restrictions against
the property he is interested in purchasing. He would then be in a
position to investipate the effect of these restrictions against him, as
a subsegquent purchaser of this property. This is clearly & situation in
which use of a8 tract index, rather than a grantor-grantee index would be
highly desirable and beneficial.

The fact that records zre kept in various offices creates a further
defect, It requires a lengthy search through various offices, such as the
County Clerk's office, County Tax Collector's office, Buresu of Assessmant,
Probate Court records, and Bankruptey records, with the possibility that
an interested purchaser might overlook some impertant source of infermation.
It would be advisable to centrslize the records by requiring them to be
recorded in the same office. This would perhaps, be an added burden, but
would make the process of title searching much simpler. This suggestion
is likewise mede by the Boston report.

The bulk of the material in the recorder's cffice presents a
mechanical problem. The use of photography has helped to a certain extent
to cut down on the bulk, This is noted with approval in the Boston report.
This problem of voluminous records could be further solved to a certain
extent by the use of the microfilming process. When documents are
microfilmed the records would take up very little space, However, the
problem of flashing them on a screen everytime somecne wishes to see a
particular document may makes such an innovation an impractical one,

The mattera discussed so far in this report have been concerned with
defects existing in the recording system itself—internal defects. There
are, as has been pointed ocut in the first report and in the introduction
to this second report, many defects which arise outside of the record
itself, These have been referred to as external defects.

These defects present themselves whenever a purchaser of real
property is held to be subject to interests in that property which do not
appear in the record chain of title. For example, & purchaser may be
subject to an adverse possessor's rights although the record as such shows
no record of such adverse possessor's interests. The same situation arises
when a forgery occurs or when certain types of fraud are involved in
transactions in the chain of title., As a result of these matters a pur-
chaser may find that he is subject to a title in the true owner and he is
left with little or no recovery. These situations present difficult
problems and cannot be solved easily. Some suggestions have been given
by the Bostonm report and some further suggestions are discussed below.

The changes required to eradicate these defects involwve generally a
radical change in the preveiling law. Ewen such changes as are outlined
below would leave some hardship on certain parties involved as will be
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pointed out in the following discussion.

The first serious off the recorc defect inveolves the rights of
an adverse possessor against the rights of a bons {ide purchessr of &
particular pisce of property. The law as it stands today holds that a
purchaser of real property is put on notice from possession and therefore
takes subject to interests of anyone adversely possessing the land he has
purchased. (20)

The trouble which arises out of adverse possession is a serious one,
since it causes a purchaser to take title subject to interests which do
not appear on the record. This rule is applied even if the purchaser uses
due diligence in investigating the premises to determine whether another
person is in possession.

Various sugpastions for remedying this defect have besn suggested or
attempted. One sugpestion has been that an adverse possessor be reguired
to record his claim to the property. 7This woulc make public the fact of
his adverse possession. & purchaser would then be put on notice from the
record.{21) If no claim is filed, the purchaser shoula be protected if he
uses due dilipence in investigating the premises. If he finds no one in
possession (i.e. if the house is boarded up and there are no signs of life)
the purchaser should be protected agsinst the rights of an adverse
posaessor who is, perhaps, on & vacation. & rule such as this would help
o remedy the dangers resulting from the dectrine of adverse possession.

The Torrens System attempted to face this problsm and selve it by
eliminating the right to obtain property by adverse possession.(22) In
order to evaluate the desirability of dispensing with the doctrine of
adverse possession entirely it is necessary to consider the basis on which
adverse possession is predicated. The main purpose of such a doctrine is
to cure old, defective titles. If is a method of clearing land of clouds
and interests which have not been asserted for several years.(23) To this
extent it is similar to a guiet title action. It is a very ancient and
natural method of disposing of problems involving a parcel of real property.
If an adverse possessor meets the statutory requirements, such as posses-
slon for the statutory period which 1s open, notorious and adverse plus
payment of requisite taxes, such individual acquires an original title.

He is not subject to any prior claims to that property. e righte of all
persons have been cut off — the slate has been wiped clean. There is a
strong public policy in favor of clearing the title to land in this manner.
It is a necessary doctrine for this purpose.

Without some such doetrine, titles would not be cleared in this simple
manner. Court actions invelving time, expense and practical difficulties
wouln be necessary to determine the status of olg claims. It is desirsple,
therefore, to provide gome methoa of clearing titles without the necessity
of a court action, if the doctrine of adverse possession is to be dispensed
with as it is under the Torrens System. A satisfactory metnod by wnich tnis
couls be accomplished would be by limiting the exvent of tTitle searching
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that is reguired to prove pood title — i. e, a statute limiting title
searching to 2 LO year period. For example, U is record omer of Slackscre.
To prove a sufficient title he need only search the record back for LO
years. In searching for this period O finds that 4; his vendor, acguired
the title from B, by recorded deed 20 years ago; that B in turn acguired
the title from C by recorded deed 20 years before the conveyance to A.
Tnis would then show clear record title in 0, deraigned for LO years.
This would be the only search required. O could then convey & title free
and clear from claims by persons who had interests that did not appear on
the record during that LO year period, For example, if X had acquired an
interest in Blackacre, such as an easement, which appeared on the record
prior to the L0 year period but not during the LO year period, it could
not be asserted by X against O or his vendee, Such a statute would,
therefore, have the same effect as the doctrine of adverse possession,

i, @4, it would clear up old title defects,

0f course, if X were actually using his easement, this would prevent
¢ or his vendee from becoming a bona fide purchaser since he would have
actual notice from X's possession. In that case, X could assert his interest
in spite of the LQ year stztute referred to above.

Other externzal defects include fraud, forgery, lack of capacity,
etc,(2) To orotect purchasers against loss due to these varicus items 2
radical change in the law would be necessary, The doctrine of bona fide
purchzser would have to be extended to protect a purchaser against any
defect in the chain of title of which he was not aware., For example, he
would have to be protected if a transfer in his chain of title was obtained
by means of a forgery, or fraud (either in the factum or by mans of induce-
ment ). He would have to be protected even if a transfer had been made by
a person with a lack of capacity, or even where there had been a non-
delivery of a2 deed, It is true that this would violate the common law rule
that no innocent party loses his property due to a forgery. The Torrens
system purported to protect the purchaser in situations like this by making
the certificate of title a conclusive determination of title. The record-
ing system could be made to operate in such & manner mersly by revising
the law in the various situations in which a2 bonz fide purchaser is not
protected and giving him the needed protection. As discussed in the former
report, the doctrine of a bona fide purchaser does protect in several
instances, but it would have to be extended considerably to protect the
purchaser in all instances, It is apparent that these off the record
defects do not present a very serious problem in Boston, judging from the
Boston report. Under the Massachusetts law 2 bona fide purchaser is pro-
tected against many of the claims which the California law fails to protect
a purchaser sgainst., Even in the cases in which a purchaser is not
protected against certzin of these claims in Boston, it is indiecated by
the Boston report that the consequences have not been serious. The chances
of loss from the existence of off the record defects have no doubt been
exaggerated even in California. Nevertheless, the problem, although smell,
exists and was part of the undercurrent leading to the adoption of the
Torrens System in Czlifornis.
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A possible solution io the logs cdue to the off the record deferses has
been suggested by the maintenance of a state insurancs furd,(2%) Zgch fapd
would compensate innocent purchasers who are forced to rart with land wrieh
they have purchased, due toc some defect not appesring in the record amd of
which they had no notice., As can be seen from the articles in the foolnotie,
such suggestion has resulted in many controversial opinions. Such a fund
would have to have the backing of the State of California.

There are some minor reforms that could be supgested to aveid rcertain
of the off the record risks.

The first is the contimied nhotoerraphing of documents. This helrs to
avoid forgeries, since the signature on recerd can be compares. FProtosrachy
is of assistance in gvoiding copying errors,; also, &5 is poinied put by the
Boston repori.

The second is s meore strict regulation of notaries whc certify doru-
ments which are recorded. Fany forgeries could be avcided by a8 stronger
enforcemsnt of the requirement that the notary have Inowledse of the rarty
signing the document.

In order o improve the Califcernia Hecording and Fecistratien 3ys
it 25 necessary i have 8 theroueh revision of both spstess with ztientis

directed 1¢ scm= ¢f the above matiers.
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10.

1l.

12.

Rood, J. R., Registration of land Title, 12 lichigan lew nev. 375.

Powsll, R, H,, Registration of Title to land in the State of New

York (1938) says that a compulsory system is not justified. EEFﬂwall,
in his articles in 7 Univ. of Chi. L. K. L70 and 12 Iom L. &, 63,
states that such a system must be compulsory. Ses also: uclougall,
B U. of Chi. L. R. 63, Fairchild and Springer, 2l Cornell L. 4. 557,
for discussion of this problem.

Land Title law, Section 105.

land Title law, Sections 37 and 3f.

See repori preparsd by J. lougherty for Staie lands Commission of
California regarding the various counties of (aliformla and particularly
the report on San Bernardino County. See also Chaplin, & Harvard L. R.
302, where & tax is recommended to build up an insurance fund.

Fowell, n. H., Registration of Title, cited supre, footnote #2
recomnends publicly regulatec but privetely controlled title insurance,
See also bordwell's article in T Univ, of Chi. L. R. L70, cited suprs,
footnote #2.

Follette v. Facific L. & F. Corp., 18% Cal. 193; Searizbaugh v.
Sargent, 30 Cal. App. (2) L67; Hoalkiey v. L. 4. Facific Ry. Co., 99
Cal. &pp. Th.

Pennoyer v. Neff, 95 U, S, 7lh; Arndt v. Griggs, 134 V. S. 316;
Freemen v. Alderson, 119 U. 5. 185; Wilson v. Seligman, 1LL U. S, Ll;
First dational Bank v, Eastman, 1Ll Cal. 4673 Loaiza v. Superior Court,
85 Ca1 11.

Owerby v. Gordon, 117 U. S, 2lh; Lynch v. surphy, 161 U. 5. 2L7;

Reymolds v. Stockton, 1LO U. S. 25L.

See Chaplin, H. #., 6 Harvard L. R. 302, cited supra footnote #5,
discussing necessity for a conclusive determination of title to land;
Corret, J. R,, land Trunsfer - A Reply to Criticisms, 7 Harvard L. i.
2li, stating that an owner is entitlea to exclusive possession of land
and the State should see to it he gets it. The Doston report emphasizes
that the decrse must be conclusive even as against the State of

California. See Newcomb v. Newport Beach, 7 Cal, (2) 393.

EBordwell, 7 Univ. ¢ wui. L. R. 570, eited supra footnote #Z.
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13.

13,

See report by J. Dougherty referred to in footnote #5.

Powell in his book cited in footnote #2 discusses the difficult
persomnel provlems connected with the Torrens System.

Ses Chapter 1 of Fart I1i for example of search method invelved in
grantor-grantee system, See Home, W, 5., Escrow and land-Title
Procedure (153 ).

See Home, . S., Bscrow and land Title Procedure, Ibid, for a
description of the tract indexes used by title companies.

‘:-“dv-al*, Fuy 7 Univ, of Chi, L. &, L70, cited supra, footnote #2.
This srticle emphasiges s inadaqu date indexing of official recording
s;rs*.r.s. Coneludes thzt zn adequate indexing system tozsther =i‘r.h a
compransnsive action to quist title should solve the procles of the
diflionlti=s “ADh“+=TF£ in recording systems in the United States.

S99 slz0 on this susjsel, ..uj.qlck, C. T., Fossible Imcrovesents
:-;,.‘..“.. T..i.';: :.'rﬁﬂﬂr:l._.."h_ —"-r'-t"sj 3.]. AL 1|'EI. a m ng

Bordwell, P., 7 Jniv, of Chi. L. X. 470, Ibid.

Sivdl Upne 2sp, 1073 West v, Zwams, 29 Cal. (2) LlL.

Land 1itle Igw, S22, 35.

Sea the following articiss “a'- discussion of adverse possession and
its purposs, ~cCormick, U. T., 31 W, Va. L. w 79, cited supra,
footnote #17; Haymond, 2 5.C.L.R. 1353 Rood, 12 Mich. L. R. 375.

Chaplin, H. N.,; © Harvard L. &, 30¢, cited supra, footnote #5.

Chaplin, H. W., & Harvard L. X, 302, Ibid, advocates a tax for such
an insurance fund; Powell, A, f., Egistration of Title, cited supra
footnote ¥2, advocates siate regulation of title insurance companies
rather than & state insurance fund; Bordwell, P, 7 Unlv. of Chi. L. H.
L70, cited supra footnots #2, appears to be in accord with Fowell's
sus.estions; .cloagall, L Zale L. &, 1125, criticizes this suggestion
mede by Powell.
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